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Dear Michael and Tom,  

Re CP 21/12: A new authorised fund regime for investing in long term assets 

The Depositary and Trustee Association (DATA) represents the depositaries of UK authorised 

funds and alternative funds, and its members have significant experience in providing 

depositary services to funds investing in a range of assets.   

DATA welcomes the proposal for a Long Term Asset Fund (LTAF), which has the potential to 

open up private market assets to a wider range of investors.  More broadly, DATA recognises 

this has the potential to strengthen the competitiveness and attractiveness of the UK fund 

industry.   

DATA largely agrees with the principles-based regime proposed by the FCA for the LTAF in 

combination with robust governance requirements, recognising that overly prescriptive rules 

are unlikely to work for long-term investments.  We do have fundamental concerns though 

about the requirements concerning depositaries, and that this may impact on the willingness 

of depositaries to provide services for LTAFs, thereby jeopardising the success of the LTAF.   

In particular, it is not appropriate for depositaries to be expected to give a determination, 

without qualification, that the AFM has the knowledge, skills and experience to carry out a 

proper and independent valuation of the assets or types of assets that an LTAF is investing in, 

where the AFM chooses to perform valuations itself.  This requirement goes beyond the 

existing role and responsibility of the depositary to monitor the controls and process applied in 

the valuation (for both authorised funds and alternative investment funds).  It is clear that for 

any depositary to provide such a determination it would be necessary to hire or deploy 

specialist expertise at additional cost to the fund. 
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DATA is also disappointed that the FCA is proposing that the assets of the LTAF must be 

registered in the name of the depositary.  This is not in line with the requirements in FUND, 

which allow assets that are not financial instruments to be registered in the name of the fund, 

or the AIFM acting on behalf of the fund.  Holding such assets in the name of the depositary 

exposes depositaries to a number of challenges.  In particular, it exposes depositaries to 

investment and reputational risks associated with the management of such assets.  It also 

raises challenges and costs relating to the re-registration of assets should the LTAF elect to 

change depositaries.  These risks have been apparent to depositaries for some time in respect 

of funds investing in property, and are also likely to manifest in other types of assets that 

LTAFs will be able to invest in, such as interests in limited partnerships.   

DATA is of the view that allowing non-custodial assets (i.e.  those that are not financial 

instruments) of the LTAF to be registered in the name of the LTAF, or the AFM acting on 

behalf of the LTAF, need not compromise the protection of investors in the fund.  DATA is 

willing to engage in further discussions with the FCA on discussing further protections that 

could be applied where an asset is registered in the name of the LTAF, or the AFM acting on 

behalf of the LTAF.  Our detailed responses to the questions raised are attached to this letter.  

We also include two papers in an annex, one on the challenges of the rules on the registration 

of assets under COLL, and the second being a note on the specific challenges relating to the 

registration of limited partnership interests in the name of the depositary prepared by 

Macfarlanes LLP.   

DATA would welcome direct engagement with the FCA on the issues raised in this response, 

in order to constructively identify solutions that would enable depositaries to act for LTAF and 

contribute to the success of the new framework.   

 

Yours sincerely 

 

Julia Cruickshank 
DATA Chair 
 

 

 

 

 

 

 

 

 



3 

 

DATA Response to CP 21/12: A new authorised fund regime for 

investing in long term assets 

 

Q1: Do you consider that these proposals raise any equality and diversity issues? 

If so, please provide further details and suggest action we might take to address 

these. 

DATA is not aware of any equality and diversity issues raised by these proposals.   

 

Q2: Do you agree that clear disclosures and additional governance (as set out in 

3.9‑3.13 and 3.39‑3.43), in addition to the existing rules, provide appropriate 

levels of protection for potential investors in an LTAF? If not, what alternative 

approach would you suggest? 

DATA supports the requirements for transparency and clear disclosures to be given in the 

prospectus, especially around the investment powers and investment strategy, the dealing 

terms, how the scheme will be valued and the costs and charges the scheme will incur.  In 

particular, a clear explanation of how any performance fees will be calculated, accrued and 

charged to the scheme will be of particular importance, not just to the investors but also to 

those overseeing the scheme, including depositaries and auditors.   

DATA recognises the need for robust governance and independent oversight of the LTAF, but 

has concerns regarding how some of the proposals potentially impact the depositary oversight 

obligations.  While DATA in principle is supportive of an annual assessment by the AFM Board 

of the investment valuations, due diligence undertaken, conflicts of interest and liquidity 

management in respect of an LTAF, in addition to an assessment of value, there must be no 

expectation of depositaries to oversee this assessment.  In CP17/18, the FCA rightly 

concluded that the assessment of value was not the role of the depositary, and a similar 

clarification is required in relation to there being no role for the depositary in respect of the 

additional assessment proposed for the LTAF.  It is important that there are distinct 

boundaries between areas that fall under the remit of AFM Board governance and those that 

fall under depositary oversight. 

Another example where the boundaries between the role of the depositary and the AFM are 

breached is the proposed requirement for the depositary to provide a determination that the 

AFM has the knowledge, skills and expertise in order to perform an internal valuation of the 

types of assets an LTAF will be investing in, which we cover in more detail in our response to 

Q3.  It is the responsibility of the AFM to ensure that it has the right knowledge, skills and 

experience to undertake its regulatory functions, and to hire in this expertise if required.  No 

doubt, when reviewing LTAF applications, the FCA will, where relevant, satisfy itself that the 

AFM possesses the knowledge skills and experience necessary to perform an internal 

valuation of the LTAF’s assets.  DATA suggests that if additional requirements are being 

mandated for the LTAF relative to professional fund regimes such as the QIS, consideration 

should be given to allowing the LTAF to be marketed more widely, including to advised retail 

investors subject to appropriate restrictions. 
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Q3: Do you agree with the detailed requirements (on purpose, investment powers, 

borrowing, valuation, redemptions and subscriptions, due diligence, knowledge, 

skills and experience, and reporting) which we propose for the LTAF? If not, which 

requirements do you not agree with, and why? What alternative requirements 

would you suggest? 

DATA welcomes and supports the proposal for an LTAF.  However, DATA has significant 

concerns on aspects of the proposal relating to depositaries.  Of particular concern are the 

requirements for the depositary to provide a determination of the AFM’s valuation capabilities 

and on assets of the LTAF to be registered in the name of the depositary (covered in our 

response to Q4).  If these concerns are not addressed, these could impact on whether firms 

are willing to provide depositary services for LTAFs and the costs to the LTAF relating to these 

services.   

 

Valuation 

DATA recognises that a robust and independent valuation process will be important for 

investor confidence in the LTAF, given that market prices will not be readily available for most 

assets.  However, the proposal in COLL 15.2.6 R(2)(b), that the depositary be required to 

provide a determination, following an assessment, that the AFM has the knowledge, skills and 

experience required to carry out a proper and independent valuation of the assets and types 

of assets to be held within the LTAF, is not in line with the depositary’s duties of reasonable 

care.  That this determination is to be “without qualification” is a wholly unreasonable 

requirement to impose on any entity external to the entity being assessed. 

Firstly, the valuation of the types of assets an LTAF will be permitted to invest in could be 

complex, and may require the depositary itself to possess specialist skills which it does not at 

present need, as these are not required to perform its existing duties of oversight.  

Depositaries would therefore need to bring in this experience, impacting on their costs which 

will ultimately be borne by the investors in the LTAF.  

Secondly, it is unlikely that depositaries will be willing to provide any such determination 

“without qualification”.  Any assessment and determination will be based on the information 

provided to the depositary and to which it has access.  No depositary (or any external 

assessor, including the regulator) will ever be able to rule out the existence of information 

that might affect such an assessment and the subsequent determination, and therefore such 

an obligation would impose a significant commercial risk on any depositary providing such a 

determination.  While ultimately this will be a matter for each individual firm, the outcome of 

imposing such a requirement may be that no depositaries are willing to provide such a 

determination, or costs for the LTAF will significantly increase.  Both outcomes would be 

undesirable, as this greatly restricts the ability for an AFM to perform valuations internally, 

and might limit the types of assets the LTAF can invest in if the option to use external valuers 

is not readily available.   

DATA understands that there may be circumstances where an AFM is not able to appoint an 

external valuer, or where it may be undesirable or uneconomic to do so.  In such 

circumstances, it is important that the AFM is able to perform such a valuation internally, but 

within a valuation function that is independent of the portfolio management function as 

required by the AIFMD.  It should however, be the responsibility of the AFM Board to 
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ultimately determine that its valuation function has the knowledge, skills and expertise, 

independent of the portfolio management function, to carry out a proper valuation of the 

assets and types of assets that the LTAF will be investing in.  This assessment and 

determination could be incorporated into the requirement for an assessment of the 

investment valuations proposed in COLL 15.7.16R and 15.6.17R (1), with an initial 

determination provided by the AFM Board (e.g. as a resolution) as part of the application for 

the LTAF.  If the FCA feel it is desirable for there to be external validation of the AFM’s 

knowledge, skills and expertise to carry out a proper and independent valuation of the assets 

and types of assets of the LTAF, then such an assessment and determination would be better 

suited to being performed by an external auditor, under the usual terms of such an audit.   

The preferred option for many investors and AFMs is likely to be to use an external valuer, 

which gives confidence to investors that an independent and fair valuation of the assets has 

been performed.  A significant barrier to the use of external valuers on AIFs in recent years 

has been the unlimited liability for negligence imposed on external valuers under the AIFMD.  

This has made acting as an external valuer under the AIFMD commercially unattractive, 

resulting in AIFMs of property funds largely needing to take this function in-house, with the 

ultimate determination of the valuation made by an independent valuation function within the 

AIFM, albeit often with an opinion from an external valuer.  We suggest that removing this 

unlimited liability provision on external valuers would increase the likelihood of an AFM being 

able to appoint an external valuer to the LTAF, avoiding the need for any external 

determination of the AFM’s capabilities.   

 

Investment Powers 

DATA recognises that an over-prescriptive approach is unlikely to work with the long-term 

asset classes that the LTAF is likely to be invested in, noting that different asset classes will 

have different transaction and liquidity characteristics, and the investment limits of each fund 

will need to be tailored accordingly.  As such, DATA is supportive of the principles-based 

approach proposed by the FCA.  However, such an approach has the potential to create 

significant oversight challenges for depositaries, who will need to understand the parameters 

the fund is working to.  It is therefore of critical importance that the prospectus for each LTAF 

clearly sets out the investment parameters for each fund, what types of assets it can hold, 

and what the investment limits for each asset are on acquisition and on an ongoing basis.  

These need to be objective and quantifiable so that depositaries can measure and monitor 

these criteria in order to effectively perform their oversight duties. 

DATA has concerns about the prudent spread of risk requirement, given there are no rules on 

the spread of investments.  In practice, “prudent spread of risk” is not an absolute standard 

but a matter of professional judgement.  DATA would therefore expect this principle to 

underpin the design of the investment objective, policy and strategy, and the investment 

powers and limits set out in the prospectus.  All parties, including the FCA, should be satisfied 

that the prospectus for the LTAF will provide for a fund with a prudent spread of risk.  It is 

against these investment limits and powers set out in the prospectus that the depositary will 

undertake performance of its oversight of the investment powers and limits on the fund.  

Ultimately, the primary responsibility for ensuring that a prudent spread of risk is maintained 

must rest with the manager, who is responsible for making the investment decisions on the 

LTAF, and not on the depositary. 
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In other aspects of the investment powers, DATA agrees with and supports the points made 

in the IA’s response.  In particular, DATA welcomes the powers for the LTAF to originate and 

participate in loans, and the broader flexibility to invest in collective investment schemes.  

DATA agrees with the IA that seconds schemes should not themselves be required to 

maintain a prudent spread of risk – it is the overall portfolio of the LTAF that should meet the 

prudent spread of risk requirement, not individual underlying investments.  The overall 

investment policy of the LTAF, as set out in the prospectus, should take into consideration the 

diversification (or lack) of at the level of underlying assets to ensure a true prudent spread of 

risk is achieved at the level of the LTAF. 

While supporting these investment powers, DATA suggests that there may need to be further 

clarification on the expectations on the role for depositaries.  The role of the depositary 

should be to oversee the performance of the duties of the AFM, not to reperform these.  In 

particular, depositaries should not be expected to carry out their own due diligence on 

underlying investments, but rather to monitor and oversee the due diligence performed by the 

AFM.  In particular, depositaries should be able to rely on information sourced and passed on 

to it by the AFM, or its delegates, rather than having to source this independently.   

 

Borrowing 

DATA has no comment on the proposed limit for borrowing by an LTAF, and agrees that there 

should be no requirement to look through borrowing at the level of any underlying 

investments, provided these do not result in any additional liabilities for the LTAF.  Any 

requirement to look through to borrowing at the level of underlying investments would be 

very challenging for depositaries to monitor.   

 

Due diligence  

Connected to the above comments on investment powers, it is important that there are clear 

boundaries between the roles of the depositary and the AFM.  The depositary must be 

satisfied the AFM has the required systems and controls in place to perform the appropriate 

due diligence on the assets, but there are nuances on assessing the adequacy of controls 

against those of the knowledge, skills and experience of the AFM.  Assessing the latter is 

much more subjective, and this is more appropriately undertaken by the AFM Board 

responsible for hiring the right skills and expertise.   

In particular, depositaries should not be required to undertake the due diligence themselves 

on the underlying investments.  It is not the role of the depositary to make investment 

decisions for the LTAF, or to judge whether the investment decisions made by the AFM, or its 

delegate, are good or bad investments.  It is the depositary’s obligation to ensure that the 

investments made by the AFM comply with the regulations and the investment powers and 

limits set out in the fund prospectus.  The monitoring by depositaries of the due diligence 

undertaken by the AFM (or its delegate) will only extend to ensuring that the AFM has the 

right systems and controls to perform appropriate due diligence on the underlying 

investments and is meeting its regulatory obligations and managing the LTAF in line with the 

fund prospectus.  It does not extend to reperforming any due diligence on the underlying 

investments or in any way considering the merits of the underlying investments.  As stated 

above, the depositary should be able to rely on information sourced by, and passed on by, the 



7 

 

AFM from its due diligence to assess that the investments meet the regulatory requirements, 

and should not have to source this information independently.   

 

Conflicts of Interest  

It is ultimately the responsibility of the AFM Board to monitor and manage conflicts of 

interest.  DATA therefore welcomes the requirement for the AFM Board to perform an annual 

assessment of conflicts of interest, and how they have been managed, and to report on this 

assessment.  The opaque nature of many illiquid asset classes, and the longer lock-up periods 

for investors, means that it is critical conflicts of interest are appropriately managed.  It is 

again important that the boundaries of the AFM’s responsibilities and those of the depositary 

are clear.  It is the role of the depositary to perform oversight of the systems and controls 

used by the AFM to identify and manage its conflicts of interest.  It is not the role of the 

depositary to police all of the AFM’s conflicts of interest and how these are managed.  Where 

in the course of its oversight monitoring the depositary identifies a potential conflict of 

interest, it will notify the AFM of this and ask for it to be addressed, but it is the responsibility 

of the AFM, and ultimately its board, to ensure these are resolved and properly managed.   

 

Dealing terms and liquidity management 

DATA agrees that a principles-based approach is appropriate for regulating the dealing terms 

and liquidity management tools used for the LTAF – a one size fits all will not work for all 

asset types, and it is important that AFMs are able to design appropriate dealing terms, 

including redemption frequency and length of notice periods for each LTAF.  Again, it is 

important that the dealing terms and liquidity management tools available for each LTAF are 

clearly and properly disclosed in the prospectus.  This clarity will be required by investors, but 

also by depositaries to be able to effectively and objectively perform their oversight 

obligations in respect of unit dealing.   

DATA thinks it is likely there will be some standardisation in the development of these tools, 

but ultimately that will be a commercial decision for industry participants.  Development of 

industry guidance and best practice around operations is likely to be beneficial for market 

participants to assist with developing the systems and operational practices required for the 

LTAF.  This would primarily be led by AFMs, transfer agents, and key intermediaries such as 

platforms, but DATA is willing to contribute to any such initiatives to ensure these are 

practical. 

 

Reporting 

DATA does not have a view on whether there should be a quarterly reporting requirement.   
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Q4: Do you have any other observations on the proposed regime for LTAFs? 

Registration of assets 

In COLL 15.7.6R(2)(c), the FCA has copied across the requirement in COLL 8.5.4 R(2)(c) from 

the rules applying to QIS, which requires the depositary to ensure all scheme property is 

registered in either its name or the name of its nominee or delegate.  This requirement gold 

plates FUND 3.11.23R, derived from the Alternative Investment Fund Managers Directive 

(AIFMD), which permits non-custodial assets to be registered in the name of the AIF or the 

AIFM acting on behalf of the AIF.  There are a number of practical challenges that arise when 

registering private market assets in the name of the depositary (or its nominee or delegate).  

These have already arisen for a number of years in authorised property funds, and for this 

reason DATA has for some time been requesting the FCA amend the rules in COLL 6.6.12 and 

COLL 8.5.4 R(2)(c ) so these better align with FUND 3.11.23R: allowing assets that are not 

financial instruments to be registered in the name of the depositary, the fund or the AFM 

acting on behalf of the fund (or the nominees or delegates for each of these entities). 

Registering private market assets in the name of the depositary can be detrimental not only to 

the depositary but also to the fund and ultimately the investors in the fund.  The impact can 

vary between asset classes.  Depositaries of authorised funds experience a number of 

challenges through being the registered owner of real estate funds that relate to the 

management and operation of the assets, including responsibility for compliance with building 

safety regulations, environmental regulations, paying utility bills, etc.  While normally the AFM 

or its delegate will manage these functions, it may have to defer to the depositary for 

approval, which can delay the performance of these functions.  Registering property in the 

name of the depositary also requires a change of ownership if the AFM of the LTAF elects to 

appoint a new depositary to the fund – this incurs significant additional costs for LTAF on 

conveyancing costs for changing owner, even though the LTAF will remain the beneficial 

owner, and significantly increases the timetable for changing the depositary.   

Depositaries anticipate significant issues with various asset classes, in particular, with limited 

partnerships, being registered in their names rather than the name of the LTAF or the AFM 

acting on behalf of the LTAF.  Being the legal partner of a limited partnership will make the 

depositary liable for any calls on committed capital – should the LTAF or the AFM acting on 

behalf of the LTAF fail to meet these commitments on time, or be unable to meet these 

commitments, the depositary is still liable for these.  Limited partnerships interests are not 

readily transferable – transferring the interest will normally require the permission of the 

general partner, and potentially other partners, and as with property will require significant 

legal work, due diligence on the new owner of the interest by the general partner of the LP 

(who must be assured that the new registered owner can meet capital commitments), taking 

a number of months and incurring significant costs.  Again, this makes changing depositary 

very challenging and costly for an LTAF, limiting competition for depositary services.  Similar 

challenges of transferability can arise for private equity and private credit interests.  Other 

challenges for depositaries can arise from environmental licences, and can also impact the 

environmental reporting for the corporate groups which depositaries are a part of.  

Reputational concerns could also arise for depositaries around the management of assets – 

for example, if a fund invests in residential property, if there are complaints about how the 

properties are managed, the depositary as the legal owner could suffer reputational damage 

even though it has no role in the management of those properties.   
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It is important to note that under FUND 3.11.23R, even where assets are registered in the 

name of the fund or the AIFM acting on behalf of the fund, that depositaries still have an 

obligation to verify the asset is properly registered so that it is legally owned by the fund or 

AIFM, and to keep up to date a record of the assets for which it is satisfied the fund or the 

AIFM is the legal owner.  The depositary still retains safekeeping obligations in respect of 

those assets.  The approach in FUND 3.11.23R has been deployed by AIFs in other EU 

jurisdictions investing in non-custodial assets since 2014, and DATA is not aware of any 

resulting market failures or loss of scheme assets that have arisen due to such assets being 

registered in the name of the fund, or the AIFM on behalf of the fund, rather than in the 

name of the depositary.   

DATA recognises the importance of ensuring investors in the LTAF are properly protected, but 

believe this can be equally achieved through registering the asset in the name of the LTAF or 

the AFM acting on the LTAF, without negative consequences for investors, by including 

appropriate safeguards.  These can include keeping a charge on the asset, requiring the 

depositary’s consent before the asset is sold or transferred to a new owner - COLL 6.6.10R (2) 

already requires the AFM to to obtain depositary consent before the sale or purchase of an 

immovable property. Furthermore, depositaries will usually include an obligation in their 

depositary agreements for AFMs (or AIFMs, in the case of unauthorised AIFs) to inform them 

of any change in ownership of Other Assets (which includes property).  As the safeguards 

might vary between asset classes, DATA is willing to engage further with the FCA on 

additional requirements or safeguards that could be put in place where assets are registered 

in the name of the fund or AFM acting on behalf of the fund, to satisfy the FCA that investors 

are properly protected in such arrangements.   

The issues with requiring property to be registered in the name of the depositary are explored 

in more detail in the paper included in Annex 1, and the issues with registering limited 

partnerships in the name of the depositary are explored in more detail in Annex 2 

DATA recognises that there are different operating practices and risk appetites between 

depositaries, and some depositaries may prefer to have assets registered in their own name.  

For this reason, DATA advocates that COLL 15.7.6R(2)(c) should allow Other Assets, such as 

immovable property or limited partnership interests to be registered in the name of the 

depositary, the LTAF or the AFM acting on behalf of the LTAF.  However, it is DATA’s view 

that if COLL 15.7.6R(2)(c) is retained in its existing form, the number of depositaries willing to 

act as depositaries of LTAFs is likely to be low, limiting competition for depositary services for 

LTAFs.   

 

Q5: Do you agree with our proposals to allow investments in LTAF for default 

arrangements of DC schemes if the conditions as outlined above are satisfied? If 

not, how would you change them to make them more workable for DC default 

arrangements? 

DATA supports the LTAF being available for investments by managed DC schemes, including 

default schemes, subject to there being appropriate protections and safeguards for individual 

investors.  The policy intention of the rule change to allow the LTAF to be a permitted link is 

therefore welcome.  We do not have any detailed comments on the rules proposed, but 

support the response of the IA on the proposals on permitted links.   
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Q6: Are there any assets which can be included in an LTAF which may be of 

concern regarding wider use for DC schemes? If so, which assets are you 

concerned about and why, and how would you mitigate the risk involved? 

DATA has no detailed comments on this point, other to note that DC schemes are governed 

by trustees taking advice from professional investment consultants, who should be able to 

make the appropriate decisions on whether particular asset classes in an LTAF and the risks 

associated with them are appropriate for the scheme and its members. 

 

Q7: Do you agree that LTAFs should initially be treated as QIS for distribution 

purposes? Do you agree that LTAFs should be subject to the same guidance as QIS 

on sophisticated and high net worth retail investors? If not, what alternative 

approach would you propose? 

The potential investor market for the LTAF needs to be of a sufficient size for it to be a 

success.  Treating the LTAF as a QIS for distribution purposes will significantly limit the 

potential market of the LTAF, and given the stricter governance measures proposed by the 

FCA for the LTAF, it is difficult to see the justification for such restrictions on the distribution 

of the LTAF.   

As depositaries do not have a role in the marketing and distribution of funds, DATA does not 

offer detailed comments on these points, but agrees with and supports the points made by 

The Investment Association in its responses to questions 7 to 11.   

 

Q8: Do you see any barriers within the existing NMPI rules that will prevent the 

LTAF from being distributed to the target market set out in 5.4? If so, please 

provide details and evidence of the barriers. 

Please refer to the response to question 7. 

 

Q9: Do you think that the LTAF should be available for promotion more widely 

than to retail investors permitted to invest in NMPI? If not, why not?  

Please refer to the response to question 7. 

 

Q10: To what extent do you think the appropriateness assessment would help to 

protect retail investors in the LTAF? 

Please refer to the response to question 7. 

 

Q11: Do you think that the NRRS regime would work as a way of restricting 

investment in LTAFs, permitting them to be promoted to restricted investors? If 

not, why not? 
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Please refer to the response to question 7. 

 

Q12: Do you think that a minimum level of investment from professional clients 

would provide sufficient protection for retail investors? If so, what would an 

appropriate minimum level be? 

While the pooling of investments from professional clients can bring benefits of scale, DATA 

cautions against reliance being placed by retail investors on the presence of investment by 

professional investors.  Professional investors will have their own investment objectives, 

strategies and criteria, which will not necessarily align with those of retail investors.  Any fund 

regime for retail investors must have an appropriate level of investor protection provided 

through the regulatory and governance requirements for the fund regime.  It is also important 

that all investors in the fund are treated fairly, and that the terms for professional investors do 

not disadvantage retail investors in the same fund.   

 

Q13: What changes would need to be made to the FAIF regime to enable FAIFs to 

operate a portfolio of LTAFs? 

DATA suggests that, while it would be beneficial to explore making the LTAF an eligible 

investment for a NURS FAIF, further analysis may need to be undertaken on the implications 

of enabling NURS FAIFs to operate a portfolio of LTAFs.  DATA notes the IA and other 

respondents have suggested changes that could be made to the FAIF regime to enable FAIFs 

to invest in LTAFs and operate portfolios of these, including changes to the rules on second 

schemes holding collective investment schemes, or at least the disapplication of these rules 

with respect to LTAFs. 

If the FCA decides to proceed with amending the FAIF regime to make LTAF an eligible 

investment, then COLL 5.7.9 R (1)(b)(i) should be amended so that second schemes are 

subject to the safekeeping requirements specified in FUND 3.11.21R, 3.11.22UK and 

3.11.23R, to ensure consistency with the proposal in our response to Q4 that the rules on 

registration of assets for the LTAF be aligned with these requirements. 

  

 

Q14: What other options could we consider to make the promotion of the LTAF to 

retail clients more appropriate? 

DATA does not offer a view on this question, other than to note the importance of ensuring 

the potential investor market for the LTAF is sufficiently broad for it to be successful as stated 

in its response to Q7.  Given the risks associated with the types of assets that can be held in 

an LTAF, and the limited redemption terms, DATA suggests that the LTAF should be restricted 

to retail investors who have received advice from a regulated and appropriately professionally 

qualified financial adviser, and this should not be marketable to execution-only investors.   

 

Q15: Who else do you think the LTAF should be capable of being marketed to, and 

why? What are the barriers currently preventing this from happening? 
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DATA does not offer a detailed view on this question, other than to note that as stated in our 

response to Q7, it is important that there is a sufficiently broad potential investor base for the 

LTAF to be successful.  As noted in our response to Q14, DATA believes retail investors should 

be required to receive financial advice before investing in an LTAF.  The marketing rules for 

the LTAF should take these points into consideration. 

 

Q16: Do you think we should enable wider use of the LTAF as a permitted link or 

conditional permitted link to long‑term contracts of insurance? What do you see as 

the main obstacles to this and how would you resolve them? 

DATA does not offer a detailed view on this question, other than to note that as stated in its 

response to Q7, it is important that there is a sufficiently broad potential investor base for the 

LTAF to be successful, although DATA does not believe that the LTAF should be available to 

retail customers as a self-select option (as opposed to part of a managed solution) without 

them receiving financial advice.  These points should be taken into consideration when 

drafting the permitted links rules for insurance-based schemes.   

 

Q17: Do you have any views on how permitted links might be expanded to other 

fund structures or direct investments in illiquid assets? 

DATA does not have a view on this question.   

 

Q18: Do you have any comments on our cost benefit analysis? 

We do not believe the CBA has taken into consideration the costs to depositaries if the 

proposals are implemented as discussed.  As well as the direct costs to the fund, the cost to 

depositaries of the legal, administration, managerial and operational responsibilities will be 

significant for certain asset classes if these have to be registered in the name of the 

depositary rather than the name of the LTAF or the AFM acting on behalf of the LTAF.  The 

costs of hiring in appropriate specialists with the expertise to assess the AFM’s capabilities to 

perform valuations will also be significant.  These requirements will also affect the risk to 

depositaries.   

Ultimately it will be a commercial decision for each firm whether and how these additional 

responsibilities, and the risk associated with them, are reflected in their fees.  As such, it is 

difficult for DATA to quantify these, although these are likely to significantly increase the costs 

of the LTAF.  Some impact on the transfer costs associated with a change of depositary for 

commercial property funds is given in the paper on registration of assets in the annex.  Costs 

associated with other assets classes, particularly limited partnerships (LPs), could be even 

higher, although these are presently difficult to quantify as to date LPs have largely only been 

held in unauthorised AIFs, which are subject to the AIFMD safekeeping requirements that 

allow other assets to be registered in the name of the AIF or the AIFM acting for the AIF.   
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DATA Position Paper on the Registration of Assets Requirements under COLL 

 
Executive Summary 
 
 
➢ At present legacy rules retained in the current COLL Sourcebook (6.6.12R and 8.5.4R) 

require scheme property to be held in the name of the depositary or its delegate (or 

nominee/s). 

➢ While the significance and impact of this rule varies between depositaries, this 

limitation has the potential to give rise to additional costs, legal paperwork and 

complexity for depositaries and AIFMs and exceeds the relevant onshored EU 

legislation without enhancing investor protection when other controls in the 

modern regulatory regime are applied. 

➢ DATA asks the FCA to address this concern by removing barriers to additional and more 

flexible registration and ownership requirements that provide an equivalent level of 

investor protection.   Such change will be necessary to ensure the success of the proposed 

Long Term Asset Fund (LTAF) and to allow efficient holding of any asset that places rights 

and obligations on the registered owner. 

➢ COLL 6.6.12R and COLL 8.5.4R (collectively hereinafter referred to as the “COLL Rules”) 

should be amended in respect of Non-UCITS Retail Schemes (COLL 6.6.12) and Qualified 

Investor Schemes (COLL 8.5.4) respectively to allow the option for certain types of Other 

Assets to be held in the name of the scheme (where the scheme has a legal personality) 

or in the name of the AFM on behalf of the scheme, as is permitted in the FUND 3.11.23.   

➢ These options would be an alternative to the current rules, and not prevent firms from 

operating under the existing regime whereby such assets are registered in the name of 

the depositary or its delegate. 

➢ These COLL Rules pre-date more recent regulatory changes introduced into the UK as a 

result of AIFMD implementation. The AIFMD introduced new rules relating to depositary 

liability, which have enhanced investor protection and apply irrespective of how title to 

scheme property is registered. 

➢ Investor protection would not be compromised and the obligations of the depositary in 

relation to safekeeping and ownership verification would remain the same irrespective of 

how immovable property is registered. 
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➢ DATA is making this request because the requirement to register legal title to immovable 

property in the name of the depositary or its delegate results in UK property funds being 

placed at a disadvantage rendering them anti-competitive due to significant time and costs 

involved in re-registering title to properties and this may prohibit or restrict Managers 

changing depositary services providers.  In addition, there are consequential 

requirements, liabilities or obligations that arise when registering these assets in the name 

of the depositary. These include exposure to environmental liability, increased costs of 

pooling such assets arising from title transfer, potential liability on the depositary to meet 

draw-down commitments in respect of investment in partnerships and practical challenges 

linked to the nature of ownership of immovable property. These requirements may 

influence the willingness of providers to offer depositary services to LTAFs. 

➢ Where assets are registered in the name of the scheme or AFM on behalf of the scheme 

the depositary would continue to be required to verify ownership of the scheme and agree 

provisions relating to the disposal of immovable properties. 

➢ This would provide AFMs and depositaries with flexibility to determine the form of 

registration of these assets which is most beneficial to the scheme and its investors, 

without compromising investor protection. 
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Background 
The reason for this request is to remove potential barriers to changing depositary for 
commercial reasons or where in the interests of Investors to do so, to make UK property 
funds more competitive and to address the additional requirements and practical problems 
associated with holding immovable property in the name of a depositary (or its nominee or 
delegate). While the implications vary between depositaries, schemes and AFMs, it is a shared 
view amongst DATA Members that the requirement to register title to immovable property 
into the name of the depositary gives rise to additional risks, costs (which may make changing 
depositary prohibitive even where in would be in the interests of Investors to do so), potential 
delays, additional legal paperwork, and complexity of structure and possible internal 
governance requirements, in addition to practical issues such as invoicing arrangements for 
matters relating to individual properties.  All of these matters add to the costs of operating 
and providing services to these schemes and may influence the willingness of providers to 
offer depositary services to funds investing in immovable property.  Considerations include 
(but are not limited to): 
 
➢ Costs of changing depositary – time and costs of re-registering properties into the 

name of a new depositary are significant (see below) and the requirement to re-register 

could be prohibitive to or frustrate the appointment of a new depositary.  This is 

particularly concerning where it is proposed to meet the costs of re-registration of assets 

out of the fund.    

➢ Competition for depositary services - the registration requirements under the COLL 

Rules may inhibit competition for depositary services due to: (i) the costs arising as noted 

above when assets are transferred from one depositary to another (including SDLT); and 

(ii) the associated liabilities and risks for depositaries. Consequently, AFMs may be 

reluctant to switch depositaries on cost grounds rather than the best interests of 

Investors, and depositaries may be reluctant to bid for this type of business due to the re-

registration costs, legal and practical implications and risks (including, but not limited to, 

reputational risk).   

➢ Exposure to environmental liability - in the case of immovable property, the 

depositary is potentially exposed to environmental liability which is unique to this asset 

class. This could also lead to reputational issues and may cause some depositaries to 

rethink their attitude to property funds.  The effect of this is to reduce choice for AFMs, 

which could compromise the requirement to act in the best interests of investors. 

➢ Increased costs of pooling such assets arising from title transfer - the 

Government’s agenda for the pooling of such assets in the Local Government Pension 

Scheme sector could be limited due to the level of cost arising from title transfer making 

that objective potentially prohibitive. 

➢ Potential liability on the depositary to meet draw-down commitments - in 

respect of investment in partnerships, for example where an authorised fund invests into a 

private equity fund, it is common practice for the partnership agreement to specify a 

commitment amount that is not fully requested initially. The general partner may call for 

or “draw down” funds from the registered partners at a later date. If the investment must 

be held in the name of the depositary, this creates additional legal complexities around the 

draw-down commitments if the scheme is unable to meet such commitments.  Internal 
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governance and policies in place within depositaries may preclude some depositaries from 

acting for such funds.    

➢ Legal notices and other notifications relating to assets (some of which may be 

time sensitive) – under existing rules, notices, invoices and importantly notice of legal 

proceedings are currently sent to the depositary’s (or its nominee’s) registered address. 

These documents must be forwarded to the AFM adding to costs and causing delay, which 

could potentially lead to property transactions falling through or being delayed or missed 

deadlines for responding to lease amendments, legal proceedings, or court submissions, 

resulting in penalties or loss to the scheme.  Depositaries cannot act on or respond to 

such notices without instruction from the AFM, and the requirements to serve these on the 

depositary arises solely due to the requirements in the COLL Rules for legal title to be 

registered in the name of the depositary.  There is no benefit and only delays and 

potential losses or missed opportunities to scheme as a result. Further delays in identifying 

and actioning these notifications may occur whilst depositary employees are working from 

home due to current COVID-19 restrictions. 

➢ Licensing – the operation of certain premises may require the holding of an appropriate 

premises licence, for example the holding of licences in the hospitality sector such as for 

the retail sale of alcohol or for the provision of regulated entertainment.  Economic 

interests associated with a premises licence are a “protected possession” in law, and a 

licence is a vital asset on a building where it is required to be permitted to operate as a 

business.  Without an appropriate premises licence, a building is just a building, and the 

value of the asset is diminished, together with its attractiveness to potential tenants or 

purchasers.  Typically, a premises licence will be held by the relevant tenant who operates 

the business. However, in certain circumstances, it may be necessary for the landlord to 

hold either the primary licence or a secondary ‘shadow’ licence in order to protect its 

economic interests.  Examples of such scenarios include where a tenant is in a perilous 

financial position and facing administration.  Where the landlord is the depositary due to 

the registration requirements of COLL, such premises licence would be required to be held 

in the depositary’s name.  The implications of holding a premises licence in the 

depositary’s name are broadly twofold.  First, and as mentioned elsewhere in this paper, 

there may be limited appetite for firms to assume this responsibility due to various 

considerations including reputational risk or other potential liability, which may limit 

effective competition for depositary services in the UK.  Secondly, in the event that 

objections are raised to the grant of a licence, the depositary as landlord may be required 

to make representations directly to local licensing authorities and/or local communities and 

residents to articulate the legal title holding structure, and to address concerns as to the 

operation of the premises pursuant to the licence.  Typically, the latter are matters outside 

of the depositary’s role, knowledge and experience, as investment decisions are within the 

remit of the authorised fund manager, who is also responsible for the management of the 

fund’s assets.  DATA members have experienced challenges in such scenarios, as the 

complex holding structure, the role of the depositary and of the authorised fund manager 

are not easily understood and give rise to concerns that the landlord (legal title holder) 

does not manage the asset directly.  This increases the risk that licence applications may 

be rejected due to concerns related solely to the holding structure, thereby preventing the 
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authorised fund manager and the depositary from ensuring the protection of the asset for 

the benefit of the fund and its investors, and the consequent impact on the value and 

attractiveness of the premises in the event it becomes unlicensed.  This scenario is more 

likely to arise in times of economic distress, such as the impact of the Covid-19 pandemic 

on the hospitality industry, where tenants who operate premises pursuant to a licence 

held in the name of the tenant experience financial distress or enter administration. 

➢ The proposed introduction of the Long Term Asset Fund (LTAF), will allow investors to 

access long-term illiquid investment opportunities namely: private equity; private credit; 

venture capital; infrastructure, including transport; real estate; forestry and collective 

investment vehicles that invest in private asset classes, including limited partnerships 

(collectively “Other Assets”).  DATA believes retaining a requirement to register assets in 

the name of the depositary would put the LTAF at a competitive disadvantage to other 

vehicles offering access to the same asset classes (such as offshore funds and 

unauthorised vehicles) without the additional costs and complexity associated with this 

requirement.  We would therefore encourage the FCA to use this as opportunity to 

consider additional registration options that provide an equivalent level of investor 

protection, and provide the flexibility required to regulate and support LTAFs. 

 
Proposal 
At present, the COLL Rules require immovable property to be held in the name of the 
depositary or its delegate (or  nominee companies, however this is not exclusively the case).  
DATA proposes changes to provide the option for immovable property to be registered in the 
name of the scheme or AFM on behalf of the scheme to remove anti-competitiveness and to 
address resulting practical problems, whilst retaining Investor protection.  The options would 
continue to include possibility of registering legal title in the name of the depositary (or its 
delegate) but, in addition, would provide the option and flexibility to register in the name of 
the scheme or AFM on behalf of the scheme in line with the provisions in AIFMD.  
  
COLL 6.6.12R and COLL 8.5.4R should be amended in respect of Non-UCITS Retail Schemes 
(COLL 6.6.12) and Qualified Investor Schemes (COLL 8.5.4) to allow the option for Other 
Assets to be held in the name of the scheme (where the scheme has a legal personality) or in 
the name of the AFM on behalf of the scheme.  
 
These options would be in addition to, and not a replacement of, the existing obligation that 
such assets must be registered in the name of the depositary or its delegate.  This is 
particularly important given the costs and practical challenges, some of which are outlined 
herein, of re-registering title to immovable property.  As a consequence, it will be necessary 
for schemes to have the ability to retain the status quo for existing assets, until such time as 
they are sold or otherwise transferred, including to a successor depositary. 
 
These COLL rules pre-date more recent regulatory changes introduced into the UK as a result 
of AIFMD implementation. The AIFMD introduced new rules relating to depositary liability, 
which have enhanced investor protection and apply irrespective of how title to scheme 
property is registered.  Investor protection would not be compromised and, under this 
proposal, the obligations of the depositary to verify the scheme’s ownership of Other Assets 
would remain the same irrespective of how scheme property is registered.  
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DATA notes that investor protection is one of the key aims of the AIFMD. It requires “Other 
Assets”, such as immovable property, to be appropriately controlled by the depositary to 
ensure that it is not sold/disposed of fraudulently or negligently without the depositary’s 
knowledge and that the depositary retains “control” of the Other Assets at all times. Indeed, 
the AIFMD requires the depositary to “ensure that there are procedures in place so that assets 
cannot be assigned, transferred, exchanged or delivered without the depositary or its delegate 
having been informed of such transactions”. In respect of immovable property, such controls 
could include placing restrictions on title (or relevant equivalent) thereby making it clear to 
any potential purchaser that the property cannot be sold without the consent of the 
depositary. In Ireland for example such “property procedures” have existed for quite a 
number of years. 
 
AIFMD places a responsibility on depositaries to verify the ownership of these assets and to 
maintain an accurate and up to date record of them. Article 90 of the AIFMR details the 
measures which the depositary must satisfy in order to comply with its safekeeping duties in 
respect of “Other Assets” and makes the AIFM responsible for providing the depositary with 
the relevant information it requires to satisfy its safekeeping duties in respect of Other Assets. 
If the FCA were to consult on proposals to amend the rules as suggested in this paper, the 
draft rules and guidance should include provisions that either reflect the requirements of the 
AIFMD in relation to Other Assets or reflect the principals in the Directive and related 
Regulation to achieve an equivalent outcome. 
 
If the FCA were to adopt the above suggestion, the FCA may also wish to consider deleting 
the rules in COLL 6.6.12 and COLL 8.5.4 and adopting the corresponding rules within 
COLL6.6B and FUND. 
 
Whilst DATA Member firms are individually responsible for establishing maintaining and 
reviewing their operational procedures, they are likely to encompass the following matters. 
In order for a depositary to perform its safekeeping duties, it will take appropriate measures 
to ensure that it is provided with the information required to satisfy its obligations. These will 
include: 
 
➢ Depositary Agreement – this should require the AIFM to advise (or for it to procure a 

third party to advise) the depositary of any changes made to Other Assets, and for the 

AIFM to provide the depositary with evidence of the change in order for the depositary to 

record the change in its records; and 

➢ Oversight of AIFM asset verification procedures – the depositary should ensure the 

AIFM has appropriate procedures “to verify that [Other Assets] acquired by the AIF it 

manages are appropriately registered in the name of the AIF or in the name of the AIFM 

acting on behalf of the AIF, and to check the consistency between the positions in the 

AIFMs records and the assets for which the depositary is satisfied that the AIF or the AIFM 

acting on behalf of the AIF holds the ownership. The AIFM shall ensure that all 

instructions and relevant information related to the AIF’s assets are sent to the depositary, 

so that the depositary is able to perform its own verification or reconciliation procedure.” 

(Article 90(3) of the AIFMR). 

Depositaries will complete an initial due diligence review of the AIFM’s procedures and the 
evidence of ownership provided by the AIFM, or an external source, in respect of the Other 
Asset at the point of purchase; and ensure periodic reviews and assessment of the AIFM’s 
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procedures are included in the depositary’s site visits, to ensure the AIFM is obtaining relevant 
information on Other Assets on an initial and ongoing basis, such as annually or on a 
frequency determined by the depositary that befits the asset type. 
 
The depositary must ensure the AIFM maintains its own records and periodically checks the 
consistency between the positions in the AIFM’s records and the depositary’s records of the 
assets for which it is satisfied that the AIF (or the AIFM acting on behalf of the AIF) holds title 
to ownership. 
 
Some examples of practical implications and issues faced on change of Depositary 
in respect of immovable property  
 

➢ Allocation of costs – depending on the reason for the change of depositary (for 
example commercial drivers as between either the depositary or the AFM), it may not 
be in the interests of the Investors for the scheme to pay the costs of re-registration 
(including legal costs, taxes on the re-registration of land and buildings, and Land 
Registry fees and charges).  Where a change of depositary is at the depositary’s 
behest, the AFM may seek to charge for their own time and costs associated with the 
re-registration of title.  This could reduce appetite of depositaries to act for UK 
property funds.  In scenarios where it is deemed appropriate to charge the costs of 
re-registration to the scheme, the impact could be significant, particularly in respect 
of schemes with large property portfolios.     
 

➢ Construction warranties – re-registration of title may trigger ancillary property-
related requirements, including, inter alia, the requirement to assign construction 
warranties.  Construction warranties can only be assigned a limited number of times 
(the standard is three from when first granted but this may vary on a case-by-case 
basis).  If an assignment is required to be used as a consequence of re-registration of 
title due to a change of Depositary, rather than as a result of a commercial 
disposition of the property by the scheme, this may result in fewer or no assignments 
remaining.  In such circumstances, the property may be less attractive to a potential 
buyer or there may be a reduction in the value of a property.  This results in direct 
disadvantage to the scheme and its Investors as a consequence of the registration 
requirements of the COLL Rules.  It may be possible to negotiate with the grantor 
such that the transfer of title does not constitute an assignment of the warranty for 
purposes of the restriction on assignment, however such negotiation can be time-
consuming and costly, and requires the consent of the grantor.   
 

➢ Landlord / Tenant Consent – in certain circumstances consent may be required to 
a change of legal owner.  This results in increased costs and delays and should 
consent be withheld, for example, this would prevent a change of Depositary until 
such consent can be obtained.  Counterparties may use this to their commercial 
advantage in unrelated negotiations pertaining to the property including in disputes.  
This may result in increased costs or less favourable terms under lease 
documentation, to the detriment of the scheme and the underlying investors.   

 
➢ Land Registry matters – increased costs and delays especially as a result of COVID 

and significant Land Registry backlog.  Where there are delays in re-registration 
following a change of Depositary, there will be a need for the retiring and new 
Depositaries to cooperate and put legal agreements in place between them covering 
the period from the effective date of change of Depositary until completion of re-
registration, pursuant to which the retiring Depositary will continue to hold title to the 
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property on trust for and to the order of the new Depositary.  This could give rise to 
commercial and reputational issues, in addition to questions around liability and 
safekeeping requirements.  During this period, or immediately following a change of 
legal owner, sellers may require additional documentation or undertakings resulting 
in additional time and costs for both old and new Depositaries.     

 
Costs of re-registration 
Based on real-life examples, the costs incurred for changing the depositary on property funds 
have ranged from 0.03% to 0.17% of AUM, depending on the number of properties held in 
the portfolio. These costs arose due to the need to re-register the properties held by the 
funds in the name of the new depositary, despite there being no change of beneficial 
ownership. Had these properties been registered in the name of the fund (as permitted by the 
AIFMD/FUND) rather than the depositary (as required by COLL), there would have been no 
need to re-register the properties and hence these costs would not have been incurred.  
 
Conclusion 
The rule changes detailed in this paper are necessary to: 
(i) Remove barriers to changing Depositary provider; 
(ii) Increase competition for Depositary services resulting in better outcomes for 

Investors; 
(iii) Put UK authorised property funds on level platform with other jurisdictions; 
(iv) Reduce operating costs and delays;   
(v) Provide flexibility to determine appropriate form of registration which is most 

beneficial to the AIF and its Investors;  
(vi) Continue to ensure Investor protection; and 
(vii) Contribute to the successful introduction of the LTAF and enable competition with 

offshore structures. 
 
Date: May 2021 
 
The paper is for information purposes only and does not purport to represent legal 
advice. Recipients must not place reliance upon it without seeking professional 
advice tailored to meet their specific needs. DATA does not therefore accept any 
responsibility for any loss occasioned to any person howsoever caused, or arising, 
or as a result of, or in consequence of action taken in reliance on the contents of 
this paper. 
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Investing in limited partnerships: issues for depositaries 

1 Background 

Prospective investors wishing to invest in a limited partnership fund (“LP”) are typically 
required to complete and submit a subscription application to the manager of the LP 
(“Manager”).  In most jurisdictions, the subscription application must be completed by, and 
in the name of, the legal person who is to hold the interest in the LP. If the application is 
accepted, that person becomes a limited partner in the LP.  

If an LTAF depositary is required to become the legal owner of the investment, as is the case 
with real estate funds, the subscription application would have to be completed by, and in the 
name of, the LTAF’s depositary1.  On acceptance of the application, it would be the depositary 
who would be admitted as the limited partner and who be the “investor of record” in the LP.  
Although it is common to note in the subscription application the capacity in which a particular 
investor is acting (e.g. “as depositary for ABC LTAF”), there is typically no contractual 
obligation on the Manager to recognise such arrangements and, where the LP is a UK LP, 
Companies House has in recent years started to reject filings seeking to register new limited 
partners if those filings note such arrangements (on the basis that the filings should note only 
the legal names of the limited partners, and not the capacities in which they may be acting).  

2 Issues 

For a depositary, this raises a number of issues.   

2.1 It will be the depositary that is required to make representations and give contractual 
warranties, in its own name, in the subscription application, including as to its assessment of 
the risks of the investment and its understanding of the investment opportunity – even if it is 
the authorised fund manager (“AFM”) that has in fact made these determinations.  The 
subscription application will also typically contain undertakings to be given by the applicant – 
the depositary – including payment undertakings, indemnification undertakings and 
undertakings to provide information.  These will largely be undertakings over which the 
depositary will have little or no control: e.g. the payment undertakings will be dependent on 
the AFM ensuring there is sufficient LTAF scheme property available.  In summary, the 
depositary would be required to assume a multitude of contractual and other obligations 
(including partnership law obligations imposed on partners in a limited partnership), with no 
corresponding benefit.  (“Ordinary” investors agree to assume these obligations in exchange 
for the potential investment return from the LP.) 

2.2 The depositary may find that it is listed on the public record (e.g. at Companies House) as a 
limited partner of the LP, without the public record noting the capacity in which it is acting.  
This could result in the creation of a misleading impression that the depositary is actually 
investing as principal, for its own benefit, in the LP.  In turn, this could give rise to reputational 
issues for the depositary, and/or the perception of conflicts of interest if the depositary is seen 
to have an economic interest in a number of LPs.   

2.3 In the event of a dispute arising with the Manager, it would be the depositary who would be 
the subject of any legal claim (on the basis that the depositary is the legal investor and 
contractual counterparty, being the “investor of record” and limited partner in the LP), even if 
the underlying cause of the claim were to be the actions of the AFM.   

2.4 In some instances, the terms of a limited partnership agreement require investors to respond 
in short timescales to request from the Manager (e.g. requests for information or requests for 
investors to consent to a particular matter).  In some cases, if no response is received within 
the prescribed timescale, the investor will be deemed to have consented/affirmed that it has 
no relevant information etc.  For an LTAF, the AFM will generally be the appropriate person 
to respond to such requests.  Given the potentially short timescales, the AFM may not be able 
to respond in time, which may leave the depositary exposed – for example, as the “investor 
of record”, it will be the depositary that will be deemed not to have responded in time (and 

 
1 Or its nominees.  References in this paper to “depositary” should be read as including any such nominees, as relevant. 
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thus will be deemed to have consented to a matter), even if the deemed consent is actually a 
result of the AFM’s inaction.  

2.5 Interests in LPs are typically not readily transferable.  Transfers are effected off-exchange in 
bespoke negotiated transactions and almost always require the prior written consent of the 
Manager; in some cases, other investors in the LP have preferential “rights of first refusal” on 
any interest that is proposed to be transferred.  As a result, even in the simplest transactions, 
there can be significant cost and paperwork involved in transferring legal title to the interest, 
even if the transfer were to be from the outgoing depositary of an LTAF to the incoming 
depositary, and this cost would be borne by either or both of the transferring depositaries 
(typically, as a condition of consenting to the transfer, the Manager will require the transferring 
parties to pay its costs (including the fees of its legal advisers) – and this will be in addition to 
the depositaries’ own costs).  In addition, transfers of interests in UK LPs may give rise to a 
stamp duty liability, further increasing the potential costs.  These costs would ultimately be 
borne by the LTAF and its investors. 

3 Summary 

In brief, investing in an LP may cause issues for an LTAF depositary.  It will assume 
contractual and other obligations as principal, which will increase its risk exposure beyond 
that which it may be prepared to accept.  If so, this could result in a number of potential 
depositaries declining to act as LTAF depositaries, or increasing their fees for doing so in 
recognition of the greater risk exposure.   Further, issues around the transferability of LP 
interests is likely to lead to increased costs for LTAFs wanting to change depositary.   

In the scenarios identified, the AFM will generally be the appropriate interface for the 
Manager, either directly or as agent on behalf of the LTAF.  Allowing for the AFM (on behalf 
of the LTAF) or the LTAF itself (if it is an OEIC) to be the registered limited partner would 
address these issues.  It may also be a preferable outcome for the Manager, as its contractual 
counterparty and “investor of record” will in fact be either the LTAF itself or the person 
exercising the LTAF’s investment powers.  

 

Macfarlanes LLP, June 2021 


